Workers' Compensation Laws 1

Changes in workers’ compensation

during 1999

Sate enactments of workers' compensation laws
varied widely, ranging from defining coverage
for “ volunteer workers’ to increasing burial allowances

Glenn Whittington

ers compensation coverage to “volunteer” workers,

while others addressed the issue of a claim being filed

by an employee whose use of illegal drugs or acohaol contrib-

uted to hisor her injury. Seven States also increased their maxi-
mum allowancesfor buria payments.

In Arizona, the rate of compensation for the surviving
spouse wasincreased from 35 percent to 66-2/3 percent of the
monthly wage of the deceased spouse in the case of a death
claiminwhich there are no dependent children. In Colorado,
permanent partial disability benefitswereincreased from $150
per week to $176 per week. In Georgia, the maximum weekly
benefit for temporary total disability wasincreased from $325
to $350 and the minimum, from $32.50 to $35. The maximum
weekly benefit for temporary partial disability was also in-
creased from $216.67 to $233.33.

The maximum compensation in New Mexico wasincreased
from 85 percent to 100 percent of the State’s average weekly
wage and in North Dakota, the maximum for temporary total
and permanent total benefitswasincreased from 100 percent
to 110 percent of the State’s average weekly wage.

Maximum burial allowanceswereincreased to $5,000in Ari-
zona, to $7,500 in Georgia, to $4,000in Montana, to $7,5001in
New Mexico, to $6,500 in North Dakota, to $7,500 in Tennes-
see, and to $6,000 in Texas.

In Oregon, as part of a collective bargaining agreement, an
employer or groups of employers in the construction industry
and aunion (asthe certified exclusive bargai ning representative)
may now establish an aternative disputeresolution system. This
system may govern disputesin the areas of employer liability,

During 1999, several States focused on providing work-

Glenn Whittington is Chief, Branch of Planning Policy and
Standards, Office of Workers” Compensation Programs, Employ-
ment Standards Administration, U.S. Department of Labor.

20 Monthly Labor Review January 2000

compensation, and use of medical service providers.

In Arizona, if an employer has established and maintains a
policy of drug testing or alcohol impairment testing, an
employee’s injury or death shall not be considered a personal
injury arising out of and in the course of employment if the em-
ployee fails to pass or refuses to take a drug test or acohol
impairment test. In Colorado, aninjured employee'snonmedical
benefits shall be reduced by 50 percent if thereis evidence that
the employee was intoxicated or had nonmedically prescribed
controlled substancesin hisor her system during working hours.
In Utah, arebuttable presumption was created. It statesthat the
major contributing cause of an employee’sinjury isintoxication
if achemical test showsthat any amount of anillegal substance
or drugs in excess of the prescribed therapeutic amounts or a
blood or breath alcohol concentration of .08 gramsor greater are
inthe employee' s system.

In Delaware, State employeeswho areinjured asaresult of
their official duties, evenif off-duty and off the worksite, are
now covered. In North Carolina, the term “employee” now
includesmembersof the Nationa Guard and State Guard while
on State active duty under orders of the Governor. In Indiana,
a school-to-work student is entitled to medical benefits and
permanent partial impairment compensation if injured on the
job and in Maryland, a volunteer police officer in Frederick
County isacovered employee andiseligiblefor medical ben-
efits under the Workers' Compensation Act. In Texas, a per-
son who performs volunteer services for the State in a disas-
ter or attends scheduled emergency response training under
the direction of an officer or employee of the Stateis entitled
to medical benefits for an injury sustained in the course of
providing those services. In Virginia, the definition of “em-
ployee” now includesvolunteer firefighterswhen engagedin
firefighting activities under the supervision and control of



the Department of Forestry. In Wyoming, workers' compen-
sation coverage is now provided to volunteers assisting law

Arizona

Maximum burial expenses were increased
from $3,000 to $5,000.

In death claim casesin which there are
no dependent children, the rate of com-
pensation for the surviving spouse was in-
creased from 35 percent to 66-2/3 percent of
theaverage monthly wage of the deceased.
If there are surviving children, the surviv-
ing spouse will receive 35 percent of the
average monthly wage of the deceased,
and the surviving children, an additional
31 percent, to be divided equally among
them.

A claim shall not be reopened because of
increased subjective pain if the pain is not
accompanied by achangein objective physi-
cal findings nor shall a claim be reopened
solely for additional diagnostic or investiga-
tive medica tests. But, the employer or the
employer’s insurance carrier shall pay ex-
penses for any reasonable and necessary di-
agnogtic or investigative tests that are caus-
ally related to theinjury.

When anoticeisissued by an insurance
carrier or a self-insured employer of an
award for permanent compensation ben-
efits, these benefits shall be paid according
to the notice of award and shall not be in-
terrupted if thereisapetition for a hearing
or an appeal to a higher court. Any result-
ing overpayment of the benefits shall be
credited against any future liability for
compensation benefits that may arise out
of the same claim.

If an employer has established and main-
tainsapolicy of drug testing or alcohol im-
pairment testing, an employee’s injury or
death shall not be considered a personal in-
jury arising out of, and in the course of em-
ployment if the employee fails to pass or
refusesto take adrug test or alcohol impair-
ment test.

Requirementsfor filing aclaim for acondi-
tion, infection, disease, or disability involving
or related to hepatitis C were established.

Arkansas

A claimant shall be allowed to change phy-
sicians under an employer-contracted man-

aged care program by petitioning the Work-
ers Compensation Commission, one time
only, for a change of physician. The ater-
nate physician must either be associated
with the managed care entity or betheregu-
lar treating physician of the employee. If
thereisno managed care program, aclaimant
shall be allowed to change physicians by
petitioning the commission, one time only,
for a physician associated with a managed
care entity, or for the physician who regu-
larly treats the employee.

California

If amedical bill or a portion of the hill, is
contested, denied, or considered incom-
plete, the physician shall be notified, in
writing, that the billing is contested, denied,
or considered incomplete, within 30 work-
ing days after receipt of the bill by the em-
ployer. A noticethat abilling isincomplete
shall state all additional information re-
quired to make adecision.

Colorado

If atemporarily disabled employeeisfound
responsible for termination of employment,
the resulting wage loss shall not be attribut-
ableto the on-the-job injury. When benefits
are awarded for permanent partial disabil-
ity, the award of benefits shall exclude any
previousimpairment to the same body part.

Permanent partial disability benefitswere
increased from $150 per week to $176 per
week. On July 1, 2000, and each succeeding
July 1 thereafter, the compensation rate for
permanent partial disability shall be modi-
fied for claimsarising on that date and after
that date by the same percentage increase or
decrease as the State average weekly wage.
Injuriesthat arelisted on ascheduleof injuries
shall be compensated according to the
schedule and “ nonscheduled injuries’ shall
be compensated asmedical impairment ben-
efits. When an injured worker sustainsboth,
the losses shall be compensated accord-
ingly—not combined. Benefits for mental
or emotional stressshall not be coupled with
those for scheduled or nonscheduled inju-
ries. Themental impairment that isthe basis
of aclaim shall have arisen primarily from
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enforcement agenciesin conducting patrols, reporting suspi-
cious activities, or controlling traffic and crowds.

the claimant’s then occupation and place of
employment in order to be compensable.
Mental impairment includesadisability aris-
ing from an accidental physical injury that
leadsto arecognized permanent psychol ogi-
cal disahbility. The 12-week limit on mental
impairment shall not apply to the victim of
aphysical injury or occupational diseasethat
causes neurological brain damage.

Compensation benefits shall be reduced
by 50 percent when an employee willfully
misleads an employer concerning hisor her
physical ability to perform a job, and the
employeeissubsequently injured asaresult
of the physical ability about which the em-
ployee willfully misled the employer. An
injured employee’s nonmedical benefits
shall bereduced by 50 percent whenthereis
evidence that the employee wasintoxicated
or had nonmedically prescribed controlled
substancesin hisor her system during work-
ing hours.

Delaware

State employeeswho areinjured as aresult
of their official duties, even if the employ-
ees are off-duty and off the worksite, are
now covered. The Workers' Compensation
Fund is recognized now as a party before
theWorkers' Compensation Board, and asa
party, it may appea to the Superior Court
for decisionsgranting reimbursement. Carri-
ers must pay mileage reimbursement to in-
jured workerswho need to travel for doctor’s
appointments or health care supplies.

HAZMAT team members are now covered
under workers compensation. The number
of employees, who are both an officer and
stockholder of a corporation, and who may
elect to be exempted from workers' compen-
sation coverage wasincreased from 4 to 8.

A medical examination required by an
employer or insurance carrier shall nolonger
be referred to as an “Independent Medical
Examination” or “IME.”

Georgia

The maximum weekly benefit for temporary
total disability was increased from $325 to
$350 and the minimum, from $32.50 to $35.
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The maximum weekly benefit for tempo-
rary partial disability was increased from
$216.67 to $233.33.

Burial expenses were increased from
$5,000 to $7,500.

The Board of Workers' Compensation
shall have the authority to review the self-
insured status of an employer after amerger
or acquisitioninvolving an employer.

Procedureswere established for appoint-
ing atemporary guardian for aminor or le-
gally incompetent person.

Idaho

Aninsurer issuing aworkers' compensation
insurance contract may include, as part of
the contract, an option allowing a policy-
holder to reimburse the insurer for compen-
sation in amounts not to exceed $1,000 per
clam.

Workers' compensation coverage ex-
cludes a member of an employer’s family,
including a grandchild or the spouse of a
grandchild.

For each workers' compensation policy
issued or renewed on or after July 1, 1999, a
reduction in the premium may be granted if
the insurer determines that the insured has
established and maintains an alcohol and
drug-free workplace program.

Indiana

A school-to-work student is entitled to
medical benefits and permanent partial im-
pairment compensation if injured on thejob.
In case the student dies from the injury,
death benefits in a lump-sum amount of
$175,000 are payable to any dependents of
the student. If the student has no depen-
dents, the student’s parents will receive the
death benefit, plus burial compensation.

Louisiana

The provision terminating temporary total
disahility benefits after 6 months, unless an
extension wasfiled, wasrepealed.

Upon extinguishment of the full faith and
credit guarantee of the State, the Louisiana
Workers' Compensation Corporation shall
comply with reserve requirements for a do-
mestic mutual insurer. The Corporation shall
seek the approval of the United States De-
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partment of Labor by obtaining a rating of
“A,” or better from A.M. Best, so that it can
provide coverage under the United States
Longshore and Harbor Workers Compensa-
tion Act.

Administrators of the workers' compen-
sation system will provide reasonable ac-
cesstomedical information for al partiesin
order to coordinate and manage the care for
theinjured worker andto facilitate hisor her
return to work. Administrators shall pro-
vide a list of individuals who shall receive
the injured workers' medical information
from the health care provider.

In the determination of “wages’ and the
average weekly wage at the time of the acci-
dent, noamount shall beincluded for any ben-
efit or form of compensation which is not
taxableto an employeefor Federal incometax
purposes. However, any amount withheld by
the employer to fund any nontaxable or tax
deferred benefit provided by the employer
shall be included in the calculation of the
employee’swage and average weekly wage.

A premium audit must be conducted
within 4 monthsafter an employer terminates
participation in agroup self-insurance fund.

Workers' compensation is the exclusive
remedy when an employee of the State or a
political subdivision incurs a compensable
claim on the premises of another political
subdivision that is required by law or coop-
erative endeavor agreement to provide the
employer with the premises or amenities of
the workplace.

The requirements and eligibility for an ad
hoc officer to preside over aworkers' com-
pensation adjudicatory hearing shall be the
same as that for a workers compensation
judge.

An employee who isincarcerated, but is
later found to be not guilty of felony crimi-
na charges or against whom all felony
charges have been dismissed by the pros-
ecutor shall have the prescriptive period for
filing a claim, extended by the number of
days he or she was incarcerated.

When a political subdivision elects to
provide workers' compensation for its offi-
cias, workers' compensation becomes the
exclusive remedy for any injury, illness, or
diseaseincurred.

Maine

The Workers' Compensation Board is to
provide an interpreter for any employee
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whose nativelanguageisnot English, during
al workers' compensation proceedings be-
fore the board or a hearing officer. The pro-
vision was repeal ed that permitted compen-
sationinadeath claim to bereduced by one-
half if the dependent isan alienresiding out-
side the United States.

Personsengaged in harvesting forest prod-
uctsarerequired to secureworkers compen-
sation coverage, unless employed by a pri-
vate employer. An employee includes any
person engaged in harvesting forest products,
unless they meet the criteria for obtaining a
certificate of independent status or a prede-
termination of independent contractor status.

The duration of benefits for partial dis-
ability was extended from 260 weeksto 312
weeks. A licensed chiropractor may provide
a second opinion when the initial opinion
was given by a chiropractor. Physicians,
surgeons, and chiropractors conducting sec-
ond-opinion examinations must have an ac-
tive practice or have discontinued an active
practice not more than 2 years before the
date of the examination.

An employer is required to report the av-
erageweekly wages of an employeewithin 30
daysafter theemployer receivesnotice or has
knowledge of aclaim for compensation. An
employer isliableto pay acivil penaty of up
t0 $10,000 or an amount equal to 108 percent
of the premium that should have been paid
during the period the employer failed to se-
curecoverage, whichever islarger.

Maryland

A paid law enforcement employee of the
Department of Natural Resources is pre-
sumed to have a compensable occupational
disease, suffered in the line of duty, if the
employeeissuffering from lyme disease and
was not suffering from the disease before
the assignment to an outdoor wooded envi-
ronment.

For an employee with permanent partial
disability, arising from an event occurring on
or after January 1, 2000, and lasting for less
than 75 weeks, the compensation shall be
paid by the employee's employer or itsin-
surer, equal to one-third of the average
weekly wage of the employee, but not ex-
ceeding $114 per week.

A volunteer police officer in Frederick
County is considered a covered employee
and eligible for medical benefits under the
Workers' Compensation Act.



Montana

The posting of managed care or preferred
provider requirements in the workplace
on bulletin boards, in personnel policies,
in company manuals, or by other general
or broadcast means does not constitute
individual written notice. To constitute
individual written notice, such informa-
tion must be provided to the worker in
written form by mail or in person. The
notice must advise the worker of his or
her right to choose the initial treating
physician.

Exclusive jurisdiction over compensa-
tion and benefit issueswastransferred from
the Department of Labor and Industry to
the Workers' Compensation Court. The
Department of Public Health and Human
Servicesshall provideworkers' compensa-
tion coverage for participants in the Fami-
lies Achieving Independence in Montana
project who are placed at public or private
worksites. Premiums and benefits must be
based upon the wage that a probationary
employee is paid for work of asimilar na-
ture at the assigned worksite.

Beginning July 1, 2000, an insurer or a
third-party administrator who submitted 50
or more “first reports of injury” to the De-
partment of Labor and Industry in the pre-
ceding calendar year shall submit thereports,
and any other reportsrelated to the reported
claims, electronically in anationally recog-
nized format.

The Uninsured Employers’ Fund now
pays the costs of investigating and prose-
cuting workers' compensation fraud and the
expenses incurred by the department in ad-
ministering the fund.

Burial expenses were increased from
$1,400 to $4,000.

Nebraska

The waiting period has changed from the
“first seven calendar days after disability
begins’ to the “first seven calendar days of
disability.”

If an employer fails to secure the re-
quired payment of workers compensa-
tion, the Workers’ Compensation Court
may order such employer to pay a pen-
alty of not more than $1,000 for each vio-
lation. Each day of noncompliance con-

stitutes a separate violation.

Nevada

An insurance company now may provide
industrial insurance, as a part of a
homeowner’s policy of insurance, to a per-
son who employs adomestic worker for the
term of that worker’s employment. A “do-
mestic worker” is a person who is engaged
exclusively in household or domestic service,
performed inside or outside of a person’s
residence. Thetermincludesacook, house-
keeper, maid, companion, babysitter, chauf-
feur, or gardener.

If theinjured employeeisnot satisfied with
the first physician or chiropractor he or she
chooses in amanaged care facility, he or she
may make an alternative choice of physician
or chiropractor if the choiceismadewithin 90
daysof theinjury. To determinethe necessity
of treatment, for which authorization for pay-
ment has been denied, a hearing officer may
refer the employee to a physician or chiro-
practor who has demonstrated special com-
petenceto treat the particular medical condi-
tion of the employee.

If aphysician or chiropractor, selected
to make a second determination, finds a
higher percentage of disability than the
first physician or chiropractor, the in-
jured employee may request a hearing
officer or appeals officer to order thein-
surer to reimburse the employee for the
second examination. The length of time
that an employee may receive vocational
rehabilitation assistance, in certain cir-
cumstances, was expanded from 90 days
to 6 months from the date the employee
was notified that he or she was eligible
for job placement assistance. Vocational
rehabilitation services may be offered out
of Stateto aninjured employeewho lives
within 50 miles from any border of this
State, or who was temporarily employed
in this State. If the administrator deter-
mines that an insurer, organization for
managed care, health care provider, third-
party administrator, or employer has,
through fraud, coercion, duress, or undue
influence, committed certain violations
against a claimant, the administrator shall
order the party to pay a benefit penalty
that is not less that $5,000 and not greater
than $25,000. Formerly, such penalty was
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an amount equal to 50 percent of the com-
pensation due or $10,000, whichever was
less.

New Mexico

Effective January 1, 2000, aninjured worker
shall receive 66-2/3 percent of hisor her av-
erage weekly wage, not to exceed a maxi-
mum compensation of 100 percent of the
State'saverage weekly wage.

Thefunerd alowancewasincreased from
$3,000 to $7,500.

New Hampshire

The Commissioner of Labor shall review a
managed care program at least onceevery 5
years, following initial review, to ensure
that the program continues to comply with
required standards. If the commissioner
determines that a managed care program
failed to comply with required standards,
the commissioner may assess a penalty of
not more than $100 for each violation.

New York

The New York Black Car Operators' Injury
Compensation Fund was established to pro-
vide benefits to black car operators.

North Carolina

The definition of “managed care organiza-
tion” was extended to mean apreferred pro-
vider benefit plan of an insurance company,
hospital, or medical service corporation in
which utilization review or quality manage-
ment programs are used to manage the pro-
vision of health care services and benefits.

Theterm “employee” includes members
of theNational Guard and State Guard while
they are on State active duty under orders of
the Governor.

The provision requiring the Industrial
Commission to adopt rules governing meth-
ods of communication between an employer
and medical care providerswas repeal ed.

North Dakota

Maximum buria expenses were increased
from $5,000 to $6,500. The lump-sum pay-
ment to the decedent’s spouse or the guard-
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ian of the children of the decedent was in-
creased from $600 to $1,200, and the lump-
sum payment to each dependent child was
increased from $200 to $400. The Workers
Compensation Bureau may now grant
scholarshipsto injured workerswhen deter-
mined to be beneficial and appropriate due
to exceptional circumstances.

The bureau shall create and operate work
safety and loss prevention programs to pro-
tect the health of covered employees and the
financial integrity of the fund, including pro-
gramspromoting safety practices by employ-
ers and employees through education, train-
ing consultations, grants, or incentives.

The office of independent review replaces
theworkers' adviser programin assisting in-
jured workerswho have been aggrieved by a
decision on their claim made by the bureau.

The sole exception to an employer’sim-
munity from civil liability isan actionfor an
injury to an employee caused by an
employer’s intentional act, done with the
conscious purpose of inflicting theinjury. I
the premium due exceeds $500, the penalty
for willful failureto securecoverageisaclass
C felony. Money in the workers' compen-
sation fund is appropriated on a continuing
basis for payment of costs associated with
identifying, preventing, and investigating
employer or provider fraud.

The method for calculating the average
weekly wage for seasonal employment dur-
ing thefirst 28 days of disability wasrevised.
The term “employee” means a person who
performs hazardous employment for another
in exchange for remuneration. This does not
apply if the person isworking as an indepen-
dent contractor.

The term “child” means any legitimate
child, stepchild, adopted child, foster child,
or acknowledgedillegitimate child.

Beforethe effective date of any adoption
of, or change to a fee schedule, the bureau
shall hold apublic hearing. A managed care
program shall now include utilization review
and bill review.

An injured employee is eligible for an
evaluation of permanent impairment only
when all conditions caused by the compens-
able injury have reached maximum medical
improvement. The permanent impairment
rating schedule was revised. The decision of
an independent doctor or doctors chosen to
rate the degree of permanent impairment is
presumptive evidence, which can only bere-
butted by clear and convincing evidence.
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The maximum for temporary total and
permanent total disability benefits was in-
creased from 100 percent to 110 percent of
the State average weekly wage. The length
of time a claimant must receive permanent
total disability benefits or death benefits
before being eligiblefor supplementary ben-
efits was decreased from 10 years to 7
years.

Ohio

Information contained in avendor’s applica-
tion (for certification in the health partner-
ship program) and other information furnished
to the bureau by avendor (to obtain certifica
tion or to comply with performance and fi-
nancia auditing requirements established by
the administrator) is for the bureau’s use ex-
clusively; not open to the public.

Oklahoma

A State entity isnot required to obtain work-
ers’ compensation insurance coverage from
the State Insurance Fund if the entity can
obtain coverage at the same cost or at alower
cost from another insurance carrier licensed
in the State.

The Specia Indemnity Fund was re-
named the Multiple Injury Trust Fund.

Oregon

Whenthe medically stationary dateinadis-
abling claim is established by the insurer or
self-insured employer and is not based on
the findings of the attending physician, the
insurer or self-insured employer is respon-
siblefor reimbursement to affected medical
service providers for otherwise compens-
ableservicesrendered until theinsurer or self-
insured employer providesthe attending phy-
sician with a written notice explaining the
worker’'s medically stationary status.

The lump-sum final payment that a sur-
viving spousereceives, upon remarriage, was
increased to 36 times (previously 24 times)
the monthly benefit. If a deceased worker is
survived by a spouse, monthly benefits also
shall bepaidin anamount equal to 4.35times
25 percent of the average weekly wage for
each child of the deceased whoisnot substan-
tially dependent on the spouse for support,
until the child becomes 18 years of age.

As part of a collective bargaining agree-
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ment, an employer or groups of employersin
the construction industry and aunion (asthe
certified exclusive bargaining representative),
may establish an aternative dispute resolu-
tion system. Such a system can govern dis-
putesin the areas of employer liability, com-
pensation, and use of medical serviceprovid-
ers. To qualify for the system, the employer
or groups of employers must meet certain
fiscal requirements.

Theinsurer or self-insured employer shall
close the worker’s claim and determine the
extent of the worker’s permanent disability
when the worker has become medically sta-
tionary and there is sufficient information to
determine permanent impairment. Theclam
cannot be closed however, if the worker is
enrolled and actively engaged in training.

The provision requiring the director to
establish utilization and treatment stan-
dardsfor all medical serviceswasrepealed.
A new funding and disbursement method
was established to reimburse not-for-profit
rehabilitation facilities.

In calculating permanent partia disability
benefits, for injuries occurring between Janu-
ary 1, 2000 and December 31, 2004, the
worker shall receive $511.29 for each degree
of disahility. A worker may continue to re-
ceive treatment from the attending physician
under an expired or terminated managed care
organization contract if the physician agrees
to comply with the rules, terms, and condi-
tionsregarding services performed under any
subsequent managed care organization con-
tract to which the worker is subject.

Rhode Island

Any person who, on or after January 1,
1999, is an employee and becomes a cor-
porate officer shall remain an employee, and
is covered by workers' compensation, un-
lessand until coverage iswaived.

South Dakota

An employer iscivilly liable for wrongfully
discharging an employeeif the employer ter-
minatesan employeeinretaliationfor filinga
lawful workers' compensation claim. The
burden of proof is on the employee to prove
the dismissal was in retaliation for filing a
workers compensation claim. If anemployee
who has previously sustained an injury, or
suffersfrom apreexisting condition, receives



asubsequent compensableinjury, the current
employer shall pay all medical and hospital
expenses and compensation.

For an injury to be compensable, the em-
ployment or employment related activities
must have been amajor contributing cause of
the disabling condition. The term “injury”
doesnot includeamental injury arising from
emotional, mental, or nonphysica stress or
stimuli. A written report of injury must now
befiled with the Department of Labor within
7 days instead of the previous 10-day limit.
For cases in which benefits have been paid,
any claim for additional compensation must
be filed within 3 years from the date of the
last payment of benefits. The right to com-
pensationisforever barredif nomedical treat-
ment has been obtained within 7 years after
the employee files the first injury report.

Tennessee

Psychological treatment is now allowed as
part of medical care if rendered by a psy-
chologist and upon referral by a physician.

The Department of Labor isnow required
to produce, no later than December 31, of
each year, areport listing the names of each
covered employer that failed to provide
workers' compensation coverage or those
who qualify asaself-insured employer dur-
ing the State' spreceding fiscal year. Thepro-
ceduresfor pursuing an appesdl, in case of a
dispute over or failure to agree upon com-
pensation, were significantly revised.

In addition to ordering the payment of
benefits, aworkers' compensation special-
ist also may order the retroactive payment
of benefits if appropriate.

Maximum burial expenseswereincreased
from $4,500 to $7,500. The lump-sum
amount paid to the estate of an employee
wholeavesno dependents, wasincreased from
$10,000 to $20,000.

Texas

Maximum burial expenses were increased
from $2,500 to $6,000.

Aninsurance company shall offer employ-
ees, entitled to the payment of benefits for a
period of sufficient duration, the option of
receiving the payments by electronic funds
transfer.

On or after the second anniversary of the
date the Workers Compensation Commis-

sion makestheinitia award of supplemental
income benefits, aninsurance carrier may not
requirean employee, whoisreceiving supple-
mental income benefits, to submit to amedi-
cal examination morethan annudly if, inthe
preceding year, the employee’'s medical con-
dition resulting from the compensable injury
has not improved sufficiently to alow the
employee to return to work.

An employee may elect to use all or any
number of weeksof accrued annual leave after
hisor her accrued sick leaveisexhausgted. If an
employee electsto use annud leave, theem-
ployee is not entitled to income benefits un-
der this chapter until the elected number of
weeks of leave have been exhausted.

An employee is not entitled to tempo-
rary income benefits, and an insurance car-
rier may suspend the payment of such ben-
efits, during and for a period in which the
employeefailsto submit to an examination.
If the report of a doctor, selected by an in-
surance carrier, indicates that an employee
can return to work immediately or has
reached maximum medical improvement, the
insurance carrier may suspend or reducethe
payment of temporary income benefits on
the 14" day after the date on which the in-
surance carrier files a notice of suspension
with the commission. The commission will
then hold an expedited benefit review con-
ference.

The commission shall establish require-
ments for agreements under which income
benefits, including death benefits, may be
paid monthly.

The commission shall implement a pro-
gram to encourage employersand doctorsto
discuss the availability of modified duty to
encouragethe safe and moretimely returnto
work of injured employees.

A person who performs volunteer ser-
vices for the State in adisaster or in sched-
uled emergency response training under the
direction of an officer or employee of the
State is entitled to medical benefits for an
injury sustained in the course of providing
those services.

Utah

A rebuttable presumption was created which
pertains to intoxication and workplace in-
jury. The major contributing cause of an
employee’s injury is intoxication if it is
shown, by achemical test, that theemployee
has, in his or her system, any amount of an
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illegal substance or drugs in excess of the
prescribed therapeutic amounts, or has a
blood or breath al cohol concentration of .08
gramsor greater.

The Olympic Volunteer Workers' Com-
pensation Act was enacted to provide cov-
eragefor volunteerswho work for the orga-
nizing committee, or who prepare, host, or
operate the Olympic Winter Games of 2002
and Paralympic Winter Games of 2002.

Vermont

Anemployer shall establishdirect billingand
payment proceduresand devel op notification
procedures as necessary to cover medically
necessary prescription medications for
chronically injured employees. Thedefinition
of injury was expanded to include occupa
tional diseases. An individua who performs
services as areal estate broker or rea estate
salespersonisnot considered an “ employee.”
Inthe case of occupational diseasg, if the
date of injurious exposure occurs after the
employee has ceased all employment, the
employee shall be entitled to reasonableand
necessary medical treatment necessitated by
the injury. The employee aso shall be en-
titled to permanent partial or permanent to-
tal disability compensation based on his or
her average weekly wage at the time of the
last work-related exposure. A claim for oc-
cupational disease shall be made within 2
years of the date the occupational diseaseis
reasonably discoverable and apparent.

Virginia

TheVirginiaWorkers' Compensation Com-
mission is authorized to hear and pass upon
al claims filed pursuant to the Virginia
Birth-Related Neurological Injury Compen-
sation Act. The presumption asto death or
disability from respiratory disease, hyper-
tension, or heart disease was extended to
Virginia Marine Patrol officers, Capitol
Police officers, and game wardenswho are
full-time sworn members of the enforce-
ment division of the Department of Game
and Inland Fisheries.

If an employee has an injury which may
be treated within the scope of practice for a
chiropractor, then the employer or insurer
may include chiropractors on the panel of
physicians available to treat the injured
worker.
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The penalty for late payment can be
waived if the Workers' Compensation Com-
mission finds that any required payment has
been made as promptly as practicable and
thereis good cause outside the control of the
employer for the delay. In the case of a self-
insured employer, a late payment can be
waivedif theemployer hasissued therequired
payment to the employee asapart of the next
regular payroll after the payment becomes
due.

The definition of “employee” now in-
cludesvolunteer firefighterswhen engaged
in firefighting activities under the super-
vision and control of the Department of
Forestry.

Liability for compensation may not be
imposed against any person who was en-
gaged in the property management business
on behalf of the owners of such property.

Washington

Vocational rehabilitation may now include
the cost of books, tuition, fees, supplies,
equipment, child or dependent care, and
other necessary expenses, not to exceed
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$4,000 in any 52-week period.

Whenever the Department of Labor and
Industries or self-insurer fails to pay ben-
efits because of clerical error, mistaken
identity, or innocent misrepresentation, the
recipient may request an adjustment of ben-
efitswithin 1 year from the date of thein-
correct payment.

Thetimelimit for demanding or ordering
the repayment or recoupment of benefits
was extended from 1 year to 3 years of the
discovery of the fraud.

If an injured employee dies before re-
ceiving any compensation due, and leaves
no surviving spouse or children, the award
or amount of the monthly payment shall be
paid by the department or self-insurer and
distributed consistent with the terms of the
decedent’s will. If the decedent dies intes-
tate, the funds shall be dispersed consis-
tent with the legal requirements for distri-
bution of real and personal estate. If death
resultsfrom the injury or occupational dis-
ease and the deceased leaves no beneficia-
ries, aself-insurer shall pay into the supple-
mental pension fund the sum of $10,000,
less any amount that the self-insurer paid
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as payment due for the period of time be-
fore the worker’s desth.

West Virginia

A claimant must be suffering from 40 per-
cent of his or her body’s medical impair-
ment in order to be entitled to arebuttable
presumption of permanent total disability.
The previous degree of medical impairment
was 50 percent.

Wyoming

Firefightersare covered whilefighting fires,
performing rescue work, participating in a
hazardous material response, or responding
to any other situation in which the health
and safety of the publicis at risk.

An advanced practitioner of nursing now
isincluded in the definition of “health care
provider.”

Workers' compensation coveragenow is
provided to volunteers assisting law en-
forcement agencies in conducting patrols,
reporting suspicious activities, or control-
ling traffic and crowds. ]



