The Law at Work

Public employer liability

How liable are public employers for the
actions of their employees? The United
States Supreme Court addressed this is-
sue in its May 1997 decision in Board
of County Commissioners v. Brown. In
a five-to-four decision, the Court ruled
that the municipality is not liable for the
actions of a police officer using undue
force. The claimant in this case argued that
the county was liable because the offend-
ing officer had a criminal record which was
overlooked in the municipality’s em-
ployment screening process.

The incident began in the early morn-
ing hours of May 12, 1991, as Jill Brown
and her husband were on the way home
in their automobile. Mr. Brown, who was
driving, decided to avoid a border check-
point. Deputy Sheriff Robert Morrison
and Reserve Deputy Stacy Burns, after
seeing the Browns’ truck turn away from
the checkpoint, pursued the vehicle. The
chase finally ended 4 miles south of the
police checkpoint.

After Deputy Sheriff Morrison got out
of the squad car, he pointed his gun to-
ward the vehicle and ordered the Browns
to raise their hands. Reserve Deputy
Burns, who was unarmed, rounded the
corner of the vehicle on the passenger’s
side. Burns twice ordered respondent Jill
Brown from the vehicle. When she did
not exit, he used an “arm bar” technique,
grabbing Ms. Brown’s arm at the wrist
and elbow, pulling her from the vehicle,
and spinning her to the ground. The
deputy’s technique resulted in severe
knee injuries to Ms. Brown. Later, she
underwent corrective surgery, and ulti-
mately, she may need knee replacements.

Ms. Brown sought compensation for
her injuries under State law! from Burns,
Bryan County Sheriff B. J. Moore, and
the county itself. The suit claimed that
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Bryan County was liable for Burns’s al-
leged use of excessive force, based on
Sheriff Moore’s decision to hire Burns,
who was coincidentally the son of his
nephew. Lawyers for the Browns
claimed that Sheriff Moore had inad-
equately reviewed Burns’s background.
Burns had a record of driving infractions
and other misdemeanors, including as-
sault and battery, resisting arrest, and
public drunkenness. Oklahoma law pre-
cludes felons from serving as peace of-
ficers, but does not preclude applicants
with misdemeanors on their record.?
During the trial, Sheriff Moore testified
that he had obtained Burns’s driving
record and arrest report, but had not
closely reviewed them. Still, he author-
ized Burns only to make arrests, and not
to carry a weapon or operate a patrol car.

The District Court denied the county’s
motions for judgment as a matter of law,
which asserted that Sheriff Moore’s hir-
ing decision could not give rise to Sec.
1983 municipal liability. Ms. Brown pre-
vailed in both the jury trial and the fifth-
circuit appeal, each of which held that
the county was properly found liable,
based on Moore’s decision to hire Burns.

The Supreme Court majority, formed
by Justices Sandra Day O’Connor, Wil-
liam Rehnquist, Antonin Scalia, An-
thony M. Kennedy, and Clarence Thom-
as, reversed the lower courts’ ruling. The
High Court found that the county was
not liable for Sheriff Moore’s isolated
decision to hire Burns, because Brown
had not “demonstrated that the decision
reflected a conscious disregard for a high
risk that Burns would use excessive force
in violation of [the] respondent’s feder-
ally protected right.”

In the majority opinion, delivered by
Justice O’Connor, the Court cited Monell
v. New York,? which states that a mu-
nicipality may not be held liable under
Sec. 1983 solely because it employs a
tort-feasor. Instead, the plaintiff must
identify a municipal “policy” or “cus-
tom” that caused the injury.* Despite Ms.
Brown’s contention, the Court said, a
“policy” giving rise to liability is not cre-

ated merely by identifying a policymaker’s
decision that is properly attributable to
the municipality. According to Monell,
the plaintiff must also demonstrate that,
through its deliberate conduct, the mu-
nicipality was the “moving force” behind
the alleged injury.’ In other words, a
plaintiff must prove that the public
employer’s decision contributed to the
violation with the “requisite degree of
culpability, and must demonstrate a di-
rect causal link between the municipal
action and the deprivation of Federal
rights.” The Supreme Court’s conclusion
rested partly on the language of Sec.
1983 itself and partly on the statute’s leg-
islative history, as stated in Pembaur v.
Cincinnati: “While Congress never
questioned its power to impose civil li-
ability on municipalities for their own
illegal acts, Congress did doubt its con-
stitutional power to impose such liabil-
ity in order to oblige municipalities to
control the conduct of others.”

Four Supreme Court Justices dissented
from the O’Connor opinion: Justices
Stephen Breyer, David Souter, John Paul
Stevens, and Ruth Ginsburg. They of-
fered two dissenting opinions, one writ-
ten by Souter and joined in by Stevens
and Breyer, and the other written by
Breyer and joined in by Ginsburg and
Stevens.

The Souter opinion purported that the
case’s central question was whether Can-
ton v. Harris, a prior decision in which
the Court held that “a plaintiff seeking
to establish municipal liability on the
theory that a [prima facie] lawful mu-
nicipal action . . . has led an employee
to violate a plaintiff’s rights must dem-
onstrate that the municipal action was
not simply negligent, but was taken with
‘deliberate indifference’ as to its known
or obvious consequences™ would apply
to a single act that itself does not violate
Federal law. The answer is yes if the
single act amounts to a deliberate indif-
ference to a substantial risk that a viola-
tion of Federal law will result. In theory,
there was agreement between the Court
majority and Justice Souter on this point.
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Justice Souter, however, took issue with
the Court’s deciding, as a matter of law,
that the sheriff’s act could not be con-
sidered deliberate indifference to a risk
that his subordinate would use excessive
force. Justice Souter wrote, “I respect-
fully dissent as much from the level of
the Court’s skepticism as from its rever-
sal of the judgment.”

Instead, Souter applied Canton, which
states, “Only where a municipality’s fail-
ure to train its employees . . . evidences
a ‘deliberate indifference’ to the rights
of its inhabitants can ... ashortcoming
be ... city ‘policy or custom’ . . . action-
able under Sec. 1983.”% He reminded the
Court that deliberate indifference in the
law is treated as tantamount to intent, so
that inaction by a policymaker, such as
that involved in Sheriff Moore’s deci-
sion to hire Burns, which shows the
policymaker to be deliberately indiffer-
ent to a substantial risk of harm, is equiva-
lent, in the eyes of the law, to the inten-
tional action of setting policy.

The trial courts had every reason to
hold the county liable based on the stand-
ard of “deliberate indifference,” Justice
Souter contended. Examining the testi-
mony of Sheriff Moore shows a law en-
forcement officer so indifferent to the
arrest record of his nephew’s son (ap-
plying for a county peace officer’s posi-
tion), that, in the testimony, he appeared
to lose interest halfway through reading
the applicant’s rap sheet. Souter main-
tained that the majority decision would
hold a single-action case to an unreason-
ably high standard—that is, the require-
ment that the action be a “plainly obvi-
ous consequence of a particular injury.”

Justice Breyer’s opinion insisted that
the language “plainly obvious conse-
quence” of the “decision to hire” only
adds complexity to the operating stand-
ard of municipal liability, but does not
seem to reflect a difference that would
significantly help courts and municipal
policymakers understand the difference
between “vicarious” liability and *“policy
or custom.” For those reasons, Breyer
advocated a reexamination that would
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question the continued viability of the
distinction in Monell.

Contractors as employees

In a recent ninth-circuit case, the court
expanded an Internal Revenue Service
(rs) decision based on the common-law
definition of the term “employee™ that
required Microsoft to treat a group of
contractors as employees for tax pur-
poses. Once designated as employees,
Donna Vizcaino and seven other con-
tractors sought the same coverage un-
der the Microsoft retirement funds as all
the company’s common-law employees.
When they were denied coverage, the
eight sued Microsoft.

The issue arose when the 1rRs audited
Microsoft; the Agency noted that some-
time before 1990, Microsoft hired sev-
eral contractors, including Vizcaino and
colleagues, to perform services often
exceeding 2 years. These contractors
were hired to work on specific projects
and performed a number of different
functions, such as production editing,
proofreading, formatting, indexing, and
testing. Microsoft fully integrated the
contractors into its work force: they of-
ten worked on teams along with regular
employees, sharing the same supervi-
sors, performing identical functions, and
working the same core hours. However,
they were not paid for their services
through the payroll department; instead,
they submitted invoices to, and were
paid through, the accounts payable de-
partment. Microsoft did not withhold in-
come or Federal Insurance Contribution
Act (Fica) taxes from the contractors’
wages, nor did the company pay the
employer’s share of the Fica taxes. Ad-
ditionally, Microsoft did not allow the
contractors to participate in the
company’s two retirement funds: the
Savings Plus Plan and the Employee
Stock Purchase Plan. At the time, the
contractors did not complain about
Microsoft’s treatment of them.

However, in 1989, the 1rs started ex-
amining Microsoft’s records and decided

that it should have been withholding and
paying its portion of the “contractors’”
taxes because, as a matter of law, these
workers were not in fact independent
contractors, but actual Microsoft em-
ployees. The rs made that determina-
tion by applying common-law prin-
ciples. Microsoft agreed with the Rs and
made the necessary corrections by issu-
ing W-2 forms to the workers and by
paying the employer’s share of Fica taxes
to the Government.

Microsoft also realized that, because,
in accordance with the law, these work-
ers were now deemed employees, at least
for tax purposes, the company had to
change its accounting system. It made
no sense anymore to have employees
paid through the accounts payable de-
partment, so those who remained in es-
sentially the same relationship as before
were tendered offers to become ac-
knowledged employees. Others had to
discontinue working for Microsoft, but
did have the opportunity to go to work
for a temporary employment agency,
which would supply workers to Microsoft
on an as-needed basis. Some took ad-
vantage of that opportunity, but Vizcaino
and colleagues did not.

Vizcaino and colleagues then asserted
that they were employees of Microsoft
and should have had the opportunity to
participate in the Savings Plus Plan and
the Employee Stock Purchase Plan, be-
cause those plans were available to all
employees who met certain qualifica-
tions. Microsoft disagreed, and Vizcaino
and colleagues asked the Savings Plus
Plan administrator to exercise his author-
ity to declare them eligible for benefits.
The plan administrator, however, ruled
that they were not entitled to any ben-
efits from either fund. In essence, he took
the position that Vizcaino and colleagues
had agreed that they were independent
contractors and therefore waived their
right to participate in the benefit plans.

Originally, the district court granted
summary judgment against Vizcaino and
colleagues, and they appealed the deter-
mination. The ninth circuit then reversed



the district court’s decision. The circuit
court ruled that the workers were indeed
common-law employees who could not
be excluded from participation in the
plans.

Judge Ferdinand Fernandez delivered
the ninth circuit’s opinion. Two other
ninth-circuit judges, Betty Fletcher and
Diarmuid O’Scannlain, submitted opin-
ions, both partially concurring and par-
tially dissenting.

Judge Fernandez’s opinion decided
two separate issues: Vizcaino and col-
leagues’ disposition to participate in the
Employee Stock Purchase Plan was re-
manded to the district court, whereas
their participation in the Savings Plus
Plan was remanded to the plan adminis-
trator. The circuit court acknowledged that
there was no longer any question that these
workers were employees of Microsoft,
and not independent contractors; the IRS
had clearly determined that they were
empioyees. it might be argued that the
IRs’s decision was for tax purposes only,
under a limited meaning of the term “em-
ployee.” However, the IRs had made its
determination on the basis of a list of fac-
tors that is generally used to decide
whether a person is an independ:
tractor or an employee.'
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The Savings Plus Plan is a plan cov-
ered by the Employee Retirement Insur-
ance Act (Erisa). Fernandez cited the
ERISA language used to measure the le-
gality of a plan administrator’s decision
to deny participation. Under ERIsa, the
decision of a plan administrator should
be scrutinized according to the standard
of whether the administrator’s discretion
in making the decision was “arbitrary or
capricious.” i In light of the actual mis-
take that was made, the court found the
plan administrator’s decision to be arbi-
trary and capricious and therefore re-
manded the case for review under the
new conclusion regarding Vizcaino and
colleagues’ status.

Judge Fletcher prepared an opinion
concurring in part and dissenting in part.
Chief Judge Procter Hug and Judges
Harry Pregerson, Daly Hawkins, and
Thomas G. Nelson joined in. Fletcher
and the judges joining in the dissent
would not remand the issue of eligibility
to participate in the Savings Plus Plan to
the plan administrator. Instead, the group
would rule immediately that the workers
were eligible to participate. Judges
Fletcher and Fernandez agreed that the
plan administrator’s decision w
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Hall, these judges concurred in the deci-
sion, but dissented to the court’s analy-
sis in determining Vizcaino and col-
leagues’ eligibility for the Employee
Stock Purchase Plan. Judge O’Scannlain
regarded the workers’ claim to partici-
pate in the plan as a contracts case. Ac-
cording to the judge, under Washington
law, the workers never had a contract that
included the Employee Stock Purchase
Plan.

The distinction between employees and
contractors is important. Employees are
protected by arange of Federal and State
laws, including the Fair Labor Standards
Act and erisa. The ninth-circuit case
demonstrates that, as contingent work ar-
rangements become more common, the
distinction between an employee and a
contractor comes under increasing legal
scrutiny. Future issues for the courts
might invoive welfare-to-work partici-
pants seeking employee coverage under
retirement plans or proteciion under
minimum-wage laws. O
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