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Scope of ADA disability

On June 22, 1999, the Supreme Court
handed down three decisions elaborating
on the 1990 Americans with Disabilities
Act (ADA). In two of the cases, the Court
narrowed the scope of the definition of
“disability” under the Act. The ADA de-
fines “disability” as (1) a physical or
mental impairment that substantially lim-
its one or more of the major life activities
of an individual, (2) a record of such an
impairment, or (3) being regarded as
having such an impairment.1  Focusing
on the first provision of the definition,
the Court stated that only those individu-
als with a substantial impairment that
cannot be reduced with mitigating meas-
ures—estimated by Congress at about 43
million people nationwide—are cov-
ered by the Act. The Court rejected the
inclusion of persons with a major life
impairment for whom correction of the
impairment was possible (for example,
eyeglasses correcting a vision problem).
That group numbers near 160 million
nationwide.

In Sutton v. United Airlines, Inc.,2  the
Supreme Court held that any determina-
tion as to whether a person is disabled
under the ADA must take account of cor-
rective measures that mitigate the impair-
ment. The Court noted that, under the
ADA, a disability is not a condition that
“might,” “could,” or “would” substan-
tially limit a major life activity of an in-
dividual, but is one that in fact limits such
an activity.

The petitioners in Sutton were se-
verely myopic twin sisters with uncor-
rected eyesight of 20/200 or worse.
With corrective measures, the sisters
can see as well as persons without this
impairment. The sisters both applied
to United Airlines to become commer-
cial airline pilots, but were not hired,
because United has a minimum stand-

ard for uncorrected eyesight of 20/100.
The sisters then sued United under the
ADA.

The district court dismissed the com-
plaint because it failed to state a claim
upon which relief could be granted. The
court indicated that the sisters were not
disabled under the ADA, because their
vision problems could be corrected. The
tenth circuit affirmed the district court’s
decision.

The Supreme Court’s opinion began
by noting that no Federal agency has
specifically been delegated the respon-
sibility of interpreting the term “disabil-
ity” under the ADA. Both the U.S. De-
partment of Justice and the Equal Em-
ployment Opportunity Commission
(EEOC) have weighed in on the topic by
issuing regulations supporting the
evaluation of each disability claim on a
case-by-case basis.3  The EEOC also de-
fines the term “substantially limits” as
“unable to perform a major life activity
that the average person in the general
population can perform.”4  Because
both sides in this case accepted these
regulations, the Court did not rule on
what deference the regulations ulti-
mately will be due.

The Court outlined three justifica-
tions for its decision that a determina-
tion as to whether an individual has a
disability should account for mitigating
measures. First, the Court stated that the
phrase “substantially limits” in part (1)
of the definition of “disability” above is
in the present indicative tense of the
verb, indicating that a person must be
substantially limited in the present, not
in the future. Second, the Court ruled
that determinations of disability must
be made on an individualized basis and
that judging the matter on the basis of
uncorrected or unmitigated conditions
runs directly against such an inquiry.
Finally, the Court examined findings by
Congress in support of the ADA which
indicated that 43 million people in the
United States have one or more physi-
cal or mental disabilities. If Congress
had intended to cover all people with

some kind of a condition, irrespective
of whether it could be corrected, some
160 million people would have been
covered, the Court noted.

With regard to part 3 of the defini-
tion of “disability,” the Court ruled that
the sisters did not properly allege that
they were “regarded as” having an
impairment that substantially limits a
major life activity. United’s vision stand-
ard was merely a method of preferring
some physical attributes over others in
hiring pilots, a permissible procedure.
The Court explained that, under this
provision, employers must mistakenly
believe that an individual has a sub-
stantially limiting impairment.

In Albertson’s, Inc. v. Kirkingburg,5

the Court held that, under the ADA, an
employer may require employees to
meet a Federal safety regulation as a job
qualification, irrespective of the fact
that the regulation’s standard may be
waived in an individual employee’s
case. The Court indicated that employ-
ers need not justify the enforcement of
such a regulation.

In August 1990, Hallie Kirkingburg
applied for, and received, a job as a
truckdriver with the warehouse of
Albertson’s grocery in Portland, Oregon.
Kirkingburg has an uncorrectable con-
dition called amblyopia that leaves him
with 20/200 vision in his left eye. Prior
to his first day of work, Kirkingburg was
examined by a doctor to determine
whether his eyesight met Federal vision
standards for commercial truckdrivers.
The current vision regulation requires a
corrected distant visual acuity of at least
20/40 in each eye and distant binocular
acuity (that is, vision using both eyes)
of at least 20/40. Despite the fact that
Kirkingburg’s problem is monocular,
or present in only one eye, and does
not meet the Federal standard for com-
mercial truckdrivers, the doctor mis-
takenly certified him to drive. After an
injury on the job in December 1991,
Kirkingburg was examined by another
physician, who determined that his
eyesight did not meet the Federal stan-

“The Law at Work” is prepared by Charles J. Muhl
of the Office of Publications, Bureau of Labor Sta-
tistics, and is largely based on information from sec-
ondary sources.



Monthly Labor Review July 1999 43

dards. The physician told Kirkingburg
that he would have to apply to the De-
partment of Transportation for a waiver
of the requirement. Under an experi-
mental Transportation Department
program initiated in the summer of
1992, applicants who had deficient vi-
sion, but a “clean” driving record with a
commercial vehicle for 3 years could ob-
tain certification. Kirkingburg applied
for a waiver, but was fired by Albertson’s
prior to receiving it in early 1993.
Albertson’s refused to rehire him after
he received the waiver. Kirkingburg sued
Albertson’s under the ADA, claiming that
his having been fired violated the Act.

The District Court granted summary
judgment to Albertson’s, holding that
Kirkingburg was not “otherwise quali-
fied” to be a commercial truckdriver, be-
cause he did not meet the basic Trans-
portation Department standards, either
with or without a “reasonable accommo-
dation,” and that the waiver program for
certification was not required as a rea-
sonable accommodation because it was
“a flawed experiment” that did not alter
the basic vision requirements of the De-
partment of Transportation. The ninth
circuit court of appeals reversed the dis-
trict court’s decision, ruling that
Kirkingburg was disabled because the
manner in which he sees (that is, by mo-
nocular vision) differs significantly from
that of most people (that is, with binocu-
lar vision). The ninth circuit also held
that the waiver program was a legitimate
part of the Department of Transporta-
tion’s normal regulatory scheme and
that permitting Kirkingburg to drive af-
ter obtaining such a waiver was a rea-
sonable accommodation that Albertson’s
could make to enable Kirkingburg to
retain his job.

The Supreme Court reversed the ninth
circuit’s ruling. The Court found three
errors in the appeals court’s reasoning
regarding why Kirkingburg’s condition
met the ADA’s first definition of disabil-
ity. First, the ninth circuit appeared to
hold that merely a “significant differ-
ence” (in Kirkingburg’s case, in manner

of vision) in the performance of a major
life activity was sufficient to qualify an
individual as disabled. The EEOC regula-
tion defining “substantially limits” re-
quires a “significant restriction” in a
person’s manner of performing a major
life activity. The High Court was con-
cerned that transforming “significant
restriction” into “difference” would
broaden the scope of the ADA’s cover-
age and undermine the requirement
that an impairment substantially limit
a major life activity. Second, as in
Sutton, the Supreme Court rejected the
ninth circuit’s suggestion that an
individual’s ability to compensate for an
impairment need not be considered in
judging whether the individual has a dis-
ability. The Court ruled that mitigating
measures must be taken into account in
making such a determination. Finally, the
High Court held that whether someone
was disabled was a question, the answer
to which was to be determined on a case-
by-case basis and not by a general classi-
fication of the illness or condition.

The Court also found that the De-
partment of Transportation’s waiver
program was an experiment being used
to obtain data to make an ultimate de-
termination on whether the Depart-
ment’s vision standards should be less
stringent. In light of its experimental
nature, the waiver program did not re-
quire Albertson’s to justify why it en-
forced the Transportation Department’s
vision regulations without regard to the
program. Until the waiver program be-
comes a standard part of the Depart-
ment’s basic vision regulations, em-
ployers are not required to permit job
applicants with impaired vision to
work if they can obtain a waiver, the
Court said.

In its final decision pertaining to the
ADA, the Court ruled, in Olmstead,
Commissioner, Georgia Department of
Human Resources, et al. v. L.C.,6  that
States are required to place persons with
mental disabilities in community set-
tings rather than in mental institutions
when three conditions are met: the

State’s physicians treating the person
must have determined that the commu-
nity setting is appropriate; the transfer
to the community setting must not be
opposed by the individual; and the
State can effect the transfer with rea-
sonable accommodation, taking into
account the total resources available to
the State in administering mental
health care and the needs of other men-
tally disabled individuals. The case was
decided under Title II of the ADA, which
prohibits discrimination against those
with disabilities in the provision of
public services.

Updates on other cases

The Supreme Court issued decisions in
three employment cases on its 1999
docket.7

In Humana, Inc. v. Forsyth,8  the
Court held that Humana Health Insur-
ance of Nevada could be sued under the
Racketeer Influenced and Corrupt Or-
ganizations Act (RICO) for allegedly
overcharging millions of dollars in
copayments to beneficiaries. Under cer-
tain Humana group policies, benefici-
aries were to receive medical care at a
hospital owned by the corporation and
were responsible for paying 20 percent
of the overall cost of treatment. The in-
surer was required to cover the other 80
percent. Humana negotiated discounts
with the hospital, but did not pass them
on to beneficiaries, who thus ended up
paying well in excess of 20 percent of
the overall cost of treatment received at
the hospital. A group of beneficiaries
sued Humana under RICO, alleging that
the company engaged in racketeering
activities consisting of fraud by mail,
wire, radio, and television. The district
court granted summary judgment to
Humana, holding that the McCarran-
Ferguson Act preempted the use of a
claim under RICO in an area of State-
regulated insurance. That Act asserts
that “No Act of Congress shall be con-
strued to invalidate, impair, or super-
sede any law enacted by any State for
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the purpose of regulating the business
of insurance, or which imposes a fee or
tax upon such business, unless such Act
specifically relates to the business of in-
surance.” The district court found that,
although RICO does not prohibit conduct
that Nevada’s law permits with respect
to insurance regulation, the remedies
provided under each law differ. RICO

allows treble damages, while Nevada
law authorizes only compensatory and
punitive damages. The ninth circuit
court of appeals reversed the district
court’s decision, adopting a “direct con-
flict” test for determining when a Fed-
eral law “invalidate[s], impair[s], or
supersede[s]” a State insurance law and
thus would be preempted. The Supreme
Court affirmed the ninth circuit’s deci-
sion, finding that the RICO statute ad-
vances Nevada’s interest in preventing
insurance fraud and that it does not im-
pair any policy or administrative regime
of that State. The Court noted that to “im-
pair” a law is to hinder its operation or to
“frustrate [a] goal of the law.” However,
using RICO in this manner is permissible
because that Federal law does not directly
conflict with any Nevada law. Thus, the
beneficiaries can bring a claim against
Humana under RICO.

In American Manufacturers Mutual
Insurance Co. v. Sullivan,9  the Court
held that, in Pennsylvania, no notice
or hearing is required prior to suspend-
ing an individual’s medical payments
in accordance with the State’s worker’s
compensation program. Under the
Pennsylvania Workers’ Compensation
Act, employers must pay all “reason-
able” and “necessary” medical treat-
ment costs after the employer becomes
liable for a work-related injury. The
Pennsylvania statute provides that a
self-insured employer or private insurer

of employers may withhold payments
for treatment that the employer or in-
surer feels is not “reasonable” or “nec-
essary” while a “utilization review or-
ganization” of private health care pro-
viders makes an independent determi-
nation. Although the State Workers’
Compensation Bureau oversees all dis-
putes, the Bureau does not have any au-
thority over the utilization review or-
ganization and its final determination.
Pennsylvania included this provision in
its workers’ compensation law to en-
sure that only appropriate medical ex-
penses were being paid by the State and
to control the overall costs of the pro-
gram. The Supreme Court ruled that a
private employer or insurer’s decision
to withhold medical payments and seek
a utilization review was not a “State
action” and thus was not subject to the
due-process requirements of the 14th
Amendment to the U.S. Constitution.
The Court noted that State action re-
quires both that the deprivation of a
Constitutional right be caused by acts
taken pursuant to State law and that the
unconstitutional conduct be fairly at-
tributable to the State. The Court also
ruled that the Pennsylvania suspension
procedure did not deprive employees of
“property” under the 14th Amendment,
because no such interest is conferred
on workers’ receiving medical pay-
ments until after the utilization board
conducts its review and determines that
such payments are reasonable and nec-
essary. Because no property interest ex-
ists at the time payment is suspended,
the Pennsylvania law is not subject to
the 14th Amendment’s due-process re-
quirements.

In UNUM Life Insurance Co. of
America v. Ward,10  the High Court
ruled that California’s “notice-preju-

dice” rule is permitted under the Em-
ployee Retirement Income Security Act
(ERISA) when a person submits a claim
for long-term disability benefits. Un-
der the rule, the insurer of an ERISA ben-
efit plan may not deny benefits because
of untimely notice or submission of a
proof of claim, unless the insurer proves
that it has suffered actual prejudice be-
cause of the delay. John Ward did not
notify UNUM of his long-term disability
claim within 30 days of the onset of his
disability, nor did he submit written
proof of the claim within 180 days of
the onset. The company denied his
claim on the ground that it was un-
timely. The Court ruled that the “no-
tice-prejudice” rule is a law that regu-
lates insurance rather than employee
benefits and thus is not preempted by
ERISA. That determination included
findings that, from a “com-monsense
view of the matter,” the contested pre-
scription regulates insurance. The Court
also rejected UNUM’s contention that the
notice-prejudice rule conflicted with cer-
tain substantive ERISA provisions. On re-
mand, UNUM must demonstrate that it was
prejudiced by the delay before it can deny
Ward’s disability payment.                  
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